New Medicare Secondary Payer Reporting Obligations 
for Workers' Compensation Plans
Starting July 1, 2009, employers and insurance companies will be required to report claims for workers’ compensation claimants that are also Medicare beneficiaries to the Centers for Medicare and Medicaid Services (CMS).  This amendment to the Medicare law is hoped to increase Medicare’s ability to identify expenses that should be paid by primary payers, including workers’ compensation plans, and to recapture conditionally paid expenses once they are determined to not be payable by Medicare.  
Medicare is a secondary payer for medical expenses generated by workplace injuries, and these payments are considered to be conditionally paid and are subject to recovery by Medicare.  If Medicare pays expenses for a Medicare beneficiary who was injured in a work-related accident, Medicare is entitled to reimbursement from the responsible party.
Coordination of Benefits (COB) Process:  This process, completed by the COB Contractor (COBC) is to identify any available insurance or self-insurance fund of a Medicare beneficiary that may be responsible for paying medical expenses before Medicare becomes payable.  The new reporting requirements will aid the COBC in identifying as many primary payers as possible to reduce Medicare’s financial responsibility as a secondary payer.
Reporting Requirements:  An applicable plan (workers’ compensation carrier or self-insured employer) is required to determine whether a claimant is entitled to benefits under the Medicare Secondary Payer Statute.  This includes claimants whose claims are still unresolved.  
Penalties for Noncompliance:  A plan that fails to comply with the reporting requirement for any claimant will be subject to a civil penalty of $1,000 per day per claimant for each day of noncompliance.  This penalty is in addition to any other penalties required by applicable laws and any Medicare secondary payer claims.  The fines are not based on any willfulness in the failure to report and are on a strict liability basis only.  The estimated cost of failing to report one Medicare beneficiary is $365,000 on an annualized basis.

Penalties will be assessed even in cases where Medicare is never called upon to pay any medical expenses if the company fails to report a Medicare beneficiary.

Who Must Report:  Self-insured employers, insurance carriers, and other entities meeting the definition of Responsible Reporting Entity (RRE) are required to submit information on work-related injury claims involving Medicare beneficiaries on a quarterly basis.  Only the RRE is required to comply with the new reporting requirements.  The following definitions will help determine which entities are RRE’s.
· Insured Employer- Where the applicable law or plan allows an employer to purchase insurance from an insurance carrier and the employer does so, the insurance carrier is the RRE.

· Self-Insured Employer- Where the applicable law or plan allows an employer to self-insure and the employer does so independently of other employers, the self-insuring employer is the RRE.

· Deductible Employer- Where an entity is self-insured for a high deductible plan, but payment is made through the insurer, the insurer is the RRE.

· Third-Party Administrators- Third-party administrators (TPAs) are never an RRE for reporting purposes.  If an employer with a high deductible plan uses a TPA to administer and pay claims, the employer is the RRE for reporting.

· Self-Insurance Trusts or Pools- Where the applicable law or plan allows employers to join with other employers in self-insurance pools and that pool is a separate legal entity with full responsibility to resolve and pay claims using pool funds without the participation of the employer, the self-insurance pool is the RRE.  Where the applicable law or plan allows employers to join with other employers in self-insurance pools but any of the requirements listed above are not met, the participating employer is the RRE.

· State Agency/Funds- Where the applicable law or plan establishes a state/federal agency with sole responsibility to resolve and pay claims, the established agency is the RRE.  Where the applicable law or plan authorizes employers to self-insure or purchase insurance from an insurance carrier and also establishes a state/federal agency to assume responsibility for situations where the employer fails to obtain insurance or to properly self-insure, if the state/federal agency itself resolves and pays the claims using state/federal funds or funds obtained from others for this purpose, the established agency is the RRE. If the established state/federal agency designates an authorized insurance carrier to resolve and pay the claim using state/federal funds without state/federal agency review and/or approval, then the designated carrier is the RRE. Finally, if the state/federal agency designates an authorized insurance carrier to resolve and pay the claim using state/federal funds but the state/federal agency retains review or approval authority, the state/federal agency is the RRE.

Use of Agents: RRE’s are permitted to use agents for reporting, but responsibility for the reporting requirements stays with the RRE.  Agents do not register with the COBC and cannot be designated as authorized representatives of the RRE.  The COBC will only communicate with the RRE regarding Medicare recovery and will not communicate with the agent.

What Claims Must be Reported: All claims that involve a Medicare beneficiary on or after July 1st where there is a settlement, judgment, award or other payment that constitutes payment or reimbursement for medical costs must be reported. Workplace injuries that do not require medical treatment beyond first aid and do not result in the payment of any medical benefits do not need to be reported.  

All claims involving ongoing responsibility for medicals (ORM) where that responsibility will extend beyond July 1st must be reported regardless of the date that obligation was assumed.  CMS has extended the time to report ORM situations until July of 2010 to allow RRE’s to go back and determine the Medicare status of these individuals.  RRE’s are required to submit a subsequent report indicating ORM termination.

Registration and Testing:  RRE’s must register between May 1, 2009, and June 30, 2009.  Registration involves the identification and assignment of responsibilities as described below.
First, the RRE must select an Authorized Representative, who is an employee of the RRE, with the legal authority to bind the organization to contracts and the terms and conditions of these Medicare reporting requirements. The Authorized Representative will approve the account setup, receive all notifications on non-compliance, and designate an Account Manager.

The Account Manager, separate from the Authorized Representative, controls administration of the account and manages the reporting process.  This person does not have to be an employee of the RRE.
All reporting will be done electronically at www.Section111.cms.hhs.gov and the RRE’s are required to submit test data files during the testing phase that begins July 1, 2009.  Test data files do not need to be live and no penalties for noncompliance will be assessed based on test data.  After the RRE has successfully completed the testing process, an email notification will be sent to notify the RRE that testing has been completed and live production data may be sent.
Reporting of live data will begin on July 1, 2009 after testing has been completed and will subsequently be completed on a quarterly basis.  The COBC will assign each RRE a seven day timeframe to complete submissions for each quarter.  The timeliness of the submission will be based on the COBC batch processing- therefore, a report submitted just before the end of the reporting window may not be processed before the reporting window ends and will result in a late report.

The query process is the tool that RRE’s may use to determine if a claimant is also a Medicare beneficiary.  These Query Input Files may be submitted as often as once per month per RRE after the live reporting phase begins.  After the Query Input File is submitted, the COBC will determine if the claimant is a Medicare beneficiary.  If the claimant is a Medicare beneficiary, the RRE will report the information for that claimant.  If the claimant is not a Medicare beneficiary, no report is required for that claimant.

Important Dates

· May 1, 2009 – June 30, 2009 = Registration period for RRE’s
· July 1, 2009 = Testing and live reporting phase begins
· July 1, 2009 = Live reporting for ORM data required
What Employers Should Do and Know Now:
· Determine if your company is an RRE and is required to comply with the reporting requirements.

· If the employer is NOT an RRE, the employer should consult with its workers’ compensation carrier, self-insurance trust or pool or appropriate state agency to confirm that the proper RRE understands their reporting obligations.

· If the employer IS an RRE, the employer should prepare for registration and identify its Authorized Representative and Account Manager as described above.

· Develop procedures for complying with the reporting requirements.
· CMS has developed computer-based training modules for RRE’s to cover the reporting requirements, the registration process, and file processing.  Register for these courses by calling the COBC’s EDI Department at 646-458-6740.  

· The registration website will be available at www.Section111.cms.hhs.gov.

· A registration guide and the Medicare Secondary Payer Mandatory Reporting User Guide are available in the KTB HR Services library in the Benefits section.  RRE’s are strongly urged to read both of these documents.

· Additional information about the Medicare secondary payer mandatory reporting requirements may be found at http://www.cms.hhs.gov/MandatoryInsRep/.
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