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Health Care Reform: KTB Tools for Employers

On March 23, 2010, President Obama signed historic health care reform legislation into law when he signed the Patient Protection and Affordable Care Act (PPACA). Then on March 20, 2010, the President signed the Health Care and Education Reconciliation Act of 2010. These two laws together will affect health insurance and higher education funding for all Americans, with a particularly strong impact on employers who sponsor group health plans. Some requirements of the law went into effect immediately while others take effect over the next few years.  Kistler Tiffany Benefits (KTB) has established a Health Care Reform Task Force to continuously monitor the changes and develop the tools and resources our clients need to navigate the changes ahead.  KTB is dedicated to being a strategic partner for our clients’ benefits and human resources needs.
Online Health Care Reform Center
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Click on the Health Care Reform Center link at www.ktbenefits.com to access the latest news, tools and resources you need to navigate the changing health insurance industry.  
Access health care reform library documents in one convenient location.
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Send Reform questions or requests for information to our Reform-dedicated email address.
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866-KTB-SERV (866-582-7378)
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Contact KTB’s call center for assistance:

· Prompt #1 for Customer Service 

· Prompt #2 for KTB Advocacy Services Powered by Health Advocate 
· Prompt #3 for HR Services 
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	Reform Timeline 2010 – 2020




	


	March 23

· Small business health care tax credit established

· Temporary retiree reinsurance program begins

· High risk pools created

· Lactation accommodation

· Whistleblower protections



	September 23 (effective at renewal)

All Health Plans (Regardless of Grandfathering)

· No lifetime limits

· No rescissions of coverage except for fraud

· Dependent coverage to age 26

· No pre-existing condition exclusions for children under age 19

· Restricted annual limits for essential benefits
	New and Non-Grandfathered Health Plans

· No cost-sharing for preventive services

· New internal and external appeals process requirements

· Emergency services covered at in-network rates regardless of provider

· Internet portal created for individual consumers and small businesses

	

	· FSA/HRA/HSA- Over-the-counter drugs not eligible for reimbursement unless prescribed by a health care provider.

· Penalty for non-qualified HSA disbursements increases from 10% to 20%.

	

	· Aggregate cost of employer-sponsored coverage reported on employees’ W-2s.
· CLASS Act Long Term Care Program expected to begin.

	

	· Health FSA contributions capped at $2,500.

· Medicare payroll tax increases to 2.35% for individuals earning $200,000/year or couples making $250,000/year. New 3.8% tax on unearned income.

· Income threshold for deducting medical expenses on taxes increases from 7.5% to 10%.

· No more tax deductions for Medicare Part D subsidies for employers who provide retiree prescription drug plans.

	

	· Individual mandate- all Americans must have insurance or pay a fine.

· Health Insurance Exchanges for individuals and small employers.

· Essential benefits established.

· 90 day maximum waiting period for benefits (even if grandfathered).

· No lifetime or annual limits for any essential benefits (even if grandfathered).

· Guaranteed issue required.

· No pre-existing condition exclusions for anyone (even if grandfathered).

· Individual affordability tax credits and expanded small employer tax credits.

· Employer fines for not offering coverage.

· Employer fines for employees receiving affordability tax credits for coverage.

· Auto-enrollment for employers with 200+ employees.

	

	· New “Cadillac Tax” on high cost employer-sponsored health plans.

	

	· Medicare “Doughnut Hole” completely phased out.


Additional Fundraising Measures

· Creates a 10% tax on indoor tanning.

· $2 billion fee annually on pharmaceutical and medical device manufacturers.

· $6 billion fee annually on health insurance companies with $50 million in profits, prorated based on profits. 

Student Loan Administration

The Health Care and Education Reconciliation Act of 2010 also includes changes to the college student loan system by cutting commercial banks out of the process. Additional funds will be funneled into the Pell Grant program, student loan repayments will be capped at 10% of discretionary income, and loan balances will be forgiven after 20 years of timely payments.

	To Do List for 2010-2011
Access the KTB Health Care Reform Center at www.ktbenefits.com for more information! 

	DUE DATE:  IMMEDIATELY

	 FORMCHECKBOX 

	Develop Lactation Accommodation policy. 

	 FORMCHECKBOX 

	Evaluate policies and train managers/supervisors to ensure compliance with Whistleblower Protections (employers may not discriminate/retaliate against individuals who complain about noncompliance with Reform laws, receives a subsidy, or participates in the Exchanges). 

	DUE DATE:  JANUARY 1ST, 2011

	 FORMCHECKBOX 

	If medical FSA, HSA or HRA offered, exclude over-the-counter drugs unless prescription is provided by health care provider and update plan documents.  Update any HSA plan documents to reflect the increased penalty for non-qualified disbursements. 

	DUE DATE:  AT FIRST BENEFITS RENEWAL AFTER 9/23/10 

	 FORMCHECKBOX 

	Determine if plan will be grandfathered.  If yes, include grandfathered status disclosure in plan materials.  

	 FORMCHECKBOX 

	If NOT grandfathered, ensure plan complies with the following requirements: 

a. Expanded appeals process requirements 

b. Preventive services covered with no cost sharing 

c. Emergency services covered at in-network rates regardless of provider

d. Enrollees may designate any in-network primary care physician as their primary care physician

	 FORMCHECKBOX 

	Review ALL plans (regardless of grandfathered status) to ensure compliance with the following requirements:

a. No lifetime caps or annual coverage limits 

b. No pre-existing conditions exclusions for children under age 19

c. Dependent to age 26 coverage  

	 FORMCHECKBOX 

	Provide notices to employees and dependents as required for:

a. Grandfathered Health Plan Status Disclosure Notice

b. Dependent Coverage to Age 26

c. Lifetime Limits No Longer Apply

d. Patient Protection Notice

	 FORMCHECKBOX 

	Update plan documents, Section 125 plans, and summary plan descriptions as necessary.


Important Resources
· Kistler Tiffany Benefits Health Care Reform Center: http://www.ktbenefits.com
· HealthCare.Gov - Government web portal to aid individuals and businesses in learning about their health care and coverage options. http://www.healthcare.gov 

· IRS Affordable Care Act Tax Provisions- includes information on Small Business Health Care Tax Credit as well as Health Coverage for Older Children: http://www.irs.gov/newsroom/article/0,,id=220809,00.html 

· U.S. Department of Health and Human Services: Regulations and guidance on Health Care Reform http://www.hhs.gov/ociio/regulations/  

· NJ Protect (New Jersey high risk pool): http://www.state.nj.us/dobi/division_insurance/njprotect/ 

· PA Fair Care (Pennsylvania high risk pool): http://www.pafaircare.com/  

· Pre-Existing Condition Insurance Plan (federal high risk pool - DE participates in the federal plan): https://www.pcip.gov/  

· Ciudado De Salud -Spanish language version of the healthcare.gov website: http://www.cuidadodesalud.gov/enes/  

Grandfathered Health Plans

The Patient Protection and Affordable Care Act (PPACA, as amended by the Health Care and Education Act) provides for the grandfathering of existing health insurance plans.  Plan administrators will need to evaluate the status of their plan and determine if the plan will be grandfathered.

What is a Grandfathered Health Plan?

A grandfathered health plan is an existing group or individual health plan in effect on 3/23/10, or in effect under a collective bargaining agreement that was ratified before 3/23/10.  Grandfathered health plans will be permitted to make routine changes that do not significantly cut benefits or increase the cost of the plan to participants.  

What Provisions of the Health Care Reform Laws Apply to Grandfathered Health Plans?

· Uniform summary of benefits (2011)

· No lifetime caps and restrictions on annual coverage limits (2011)

· Limits on rescissions of coverage (2011)

· Dependent to age 26 coverage unless the dependent is eligible for other employer-sponsored group health benefits (2011)

· No pre-existing conditions exclusions for children under age 19 (2011)

· Maximum waiting period for benefits of 90 days (2014)

· Dependent to age 26 coverage regardless of whether other employer-sponsored group health benefits are available (2014)

· No pre-existing conditions exclusions for any participant (2014)

Grandfathered plans are exempt from the following requirements:

· Essential benefits with no cost sharing requirements. (Effective at renewal after 9/23/10)

· Expanded appeal process. (Effective at renewal after 9/23/10)

· Preventive care coverage requirements. (Effective at renewal after 9/23/10)

· Emergency services coverage with no prior authorization at in-network rates and do not have to allow out-of-network expenses under the same cost structure applicable to in-network emergency services. (Effective at renewal after 9/23/10)

· Clinical trial coverage. (Effective at renewal after 9/23/10)

· Choice of primary care physician, even if the provider is a pediatrician or OB/GYN. (Effective at renewal after 9/23/10)

· No annual reporting to Health and Human Services required regarding healthcare quality and wellness programs. (Effective at renewal after 9/23/10)

· Cost sharing limits and deductible limitations (January 2014)

What Changes are Permitted for Grandfathered Health Plans?

· Participants currently enrolled in the health plan may re-enroll at renewal.

· Dependents may enroll if enrollment of dependents was permitted for the plan as of 3/23/10.

· New employees and their dependents may enroll in the plan if the enrollment of new employees and dependents was permitted by the plan as of 3/23/10.

· A grandfathered health plan in effect under a collective bargaining agreement that was ratified before 3/23/10 may make any changes required to comply with the collective bargaining agreement until 2014.

· Any change that is not included in the below list of what is not permitted of grandfathered plans.

What Changes are NOT Permitted for Grandfathered Health Plans?

Compared to the plan in effect as of 3/23/10, grandfathered health plans will lose their grandfathered status if any of the following changes are made:

· Cannot significantly cut or reduce benefits.

· Cannot raise co-insurance charges- grandfathered plans cannot raise the percentage of co-insurance required under the plan.

· Cannot significantly raise co-payment charges- grandfathered health plans may not raise co-payment charges more than the greater of $5 (adjusted annually for medical inflation) or a percentage equal to medical inflation plus 15 percentage points.

· Cannot significantly lower employer contributions- grandfathered plans cannot decrease the percentage of the premium paid by the employer by more than 5 percentage points.
· Cannot significantly raise deductibles- grandfathered plans may not raise deductibles by a percentage equal to medical inflation plus 15 percentage points.
· Cannot add or tighten an annual limit on what the insurer pays- grandfathered plans cannot tighten any annual dollar limit in place as of 3/23/10, and plans with no annual limit cannot put one in place unless they are replacing a lifetime dollar limit with an annual dollar limit that is at least as high as the lifetime limit.  This is viewed as more protective of high-cost enrollees.
· Cannot change insurance companies (only applies to changes in insurance companies effective before November 15, 2010) - this does not apply when employers that provide their own insurance to their workers switch plan administrators or to collective bargaining agreements.

A plan will also lose grandfathered status if it forces participants to switch to another grandfathered plan that has less benefits or costs more or if it is bought by or merges with another plan in an effort to avoid complying with the law.

Notice Requirements:  See the Notice Requirements section for the model notice and requirements.
Dependent Coverage to Age 26

In an effort to cover as many young adults under the age of 26 as possible, beginning with the first plan year after September 23, 2010 plans and issuers that offer dependent coverage must offer coverage to enrollees’ adult children until age 26, even if the young adult no longer lives with his or her parents, is not a dependent on a parent’s tax return, or is no longer a student.  For grandfathered groups only, a transition period is available until 2014 during which the dependent may not be provided coverage if they have other employer-based coverage available.  Dependents may be eligible for coverage regardless of marital status or if they have children, although the dependent’s spouse and/or children do not qualify.

Many insurance carriers voluntarily extended this coverage early for dependents who otherwise would have aged out of the plan between May 2010 and September 23, 2010.  These dependents were able to continue on the parents’ coverage rather than dis-enrolling.

All other eligible young adults will be eligible for a special written notice and enrollment opportunity.  This enrollment opportunity and written notice must be provided not later than the first day of the plan year beginning on or after September 23, 2010, and must last for at least 30 days.  This generally coincides with the open enrollment period for the plan.  

Any qualified young adult must be offered all the benefit packages available to similarly situated individuals.  The young adult will be enrolled as any other dependent in a family plan; no special rates apply.  

Premium contributions made pre-tax under a section 125 plan may also be made available for dependents to age 26 regardless of whether the dependent is a tax dependent or not through the end of the calendar year in which the dependent turns 26 (as long as they do not reach age 27).  Carrier policy determines at what point the dependent to age 26 is no longer eligible for coverage after attaining age 26.

Notice Requirement: See the Notice Requirements section for a model notice to satisfy these requirements.

Appeals Process Requirements
Most group health plans include an appeals process within the plan documents or summary plan description.  For fully-insured and self-insured group health plans that are not grandfathered, there are specific requirements for those appeals processes for plan years beginning on or after September 23, 2010.  Failures to comply with the new requirements may subject the plan administrator to a $100 per day per violation excise tax imposed in addition to civil penalties.  

FULLY INSURED PLANS: Fully insured plans already participate in the State process and will meet these requirements.  No action is needed other than to ensure all plan documents are updated.

SELF INSURED PLANS: No state allows self-insured plans to participate in their external review process.  As a result, self-insured plans will have to implement procedures to comply with these requirements at renewal after 9/23/10. Some third-party administrators, as well as KTB’s partner Health Advocate, are providing an administrative service to manage the external review process on behalf of their clients (additional fees may apply).  Contact your KTB agent for information on your options.
ALL PLANS, WHETHER PARTICIPATING IN THE STATE PROGRAM OR OTHERWISE:

1. Plans must establish an internal claims process that includes the following:

a. An adverse benefit determination now includes a rescission of coverage, except for the failure to timely pay the covered employee’s portion of the premium or where the individual has not met the basic eligibility requirements under the plan.  

b. The plan administrator must notify the claimant of benefits determinations involving an urgent care claim as soon as possible, but no later than 24 hours after receiving the claim.

c. If while reviewing a claim the plan administrator uses new or additional evidence, that evidence must also be provided to the claimant as soon as possible and with enough time to respond.

d. The written benefit determination or appeal must provide the claimant with the rationale for the decision.

e. Conflicts of interest on the part of decision makers are prohibited.  Employers should review job descriptions and responsibilities of the individuals making benefits appeal determinations to ensure they are not also involved in other employment decisions. Plans are also prohibited from hiring medical experts on their reputation for denying contested claims.  Medical experts can only be hired based on their professional expertise.

f. Coverage must be provided pending the outcome of the internal appeal.  

g. If the plan does not comply with all the above requirements, the claimant can go directly to the courts without exhausting the plan’s appeal process first, even if the plan has substantially complied with the requirements or if the error was only de minimis.

2. Provide notice to all enrollees, in a culturally and linguistically appropriate manner, of the available internal and external appeals processes and the availability of any applicable office of health insurance consumer assistance or ombudsman to assist them with the appeals process.

This means that plans with participants who are literate in a non-English language must provide notices upon request in the non-English language if the following thresholds are met:

a. For plans with fewer than 100 participants, if more than 25% are literate in the non-English language; or

b. For plans with 100 or more participants, if more than the lesser of 10% or 500 are literate in the non-English language.

3. Allow enrollees to review their files, present evidence and testimony as part of the appeals process, and receive continued coverage pending the outcome of the appeals process. Claimants with urgent care claims or who are undergoing an ongoing course of treatment may proceed with the expedited external review claim concurrently with the internal appeal.

4. Implement an external review process by an Independent Review Organization that meets applicable state requirements and guidance.  State requirements and guidance are expected to be issued by the Department of Health and Human Services (HHS). Fully-insured plans already subject to a state requirement for an external review process must continue complying with that requirement until additional regulations are released.  Plans must contract with at least 3 IRO’s and ensure that claims are randomly submitted to the IRO’s when requests for reviews arise.

What Employers Should Do Now:  

1. Plan sponsors and administrators should review any already established appeals process for compliance with these new standards.  If no appeals process is currently in place, one should be developed and incorporated into the plan at the time of renewal.  If not already in place, establish an external appeal procedure, including contracting with at least three IRO’s. 
2. Review and revise employment policies and job descriptions as necessary to ensure they do not contain conflicts of interest.

3. Revise, amend or draft group health plan documents to comply, such as summary plan descriptions, written plan documents, enrollment materials, benefit summaries, and all claim related notices.
Non-Discrimination Rules

Reform requires that IRS Section 105 non-discrimination rules that already applied to self-insured plans will apply to fully-insured plans.  The non-discrimination rules require that a plan not discriminate in favor of highly compensated employees with regard to eligibility, contributions and benefits. Originally, this requirement was intended to apply to non-grandfathered plans at the first renewal after 9/23/10.  However, the effective date of this requirement has been delayed indefinitely pending the release of regulations and guidance.  After regulations and guidance are released, plans would be required to comply with the rules at their next renewal to allow plan sponsors time to make any changes necessary to comply.   

Highly Compensated Individual (HCI)= One of the five highest paid officers, a more than 10% shareholder or his/her spouse/dependent, or one of the highest-paid 25% of all employees an officer of the company.

Non-Discrimination Tests Requirements:  The rules will require specific nondiscrimination tests to be conducted annually.  As currently written, the rules require plans to pass the following tests.  The regulations that are released may alter the required tests and the testing is not required until after those regulations are released.
· Contributions and Benefits Test: The plan cannot discriminate in favor of HCEs with regard to the availability and use of benefits, meaning that required employee contribution levels must be identical for each benefit level, the maximum benefit level cannot vary based on age/years of service/compensation, the same benefits available to HCIs must be available to non-HCIs, and waiting periods to be eligible to participate must be uniform for all employees.  
· Eligibility Test: The plan must benefit 70% or more of all employees OR 80% or more of all eligible employees if at least 70% of all employees are eligible to benefit under the plan OR a nondiscriminatory classification of employees based on objective business criteria that does not result in HCIs receiving a greater benefit than non-HCIs (classification must pass the safe harbor percentage test that looks at percentage of non-HCIs to HCIs participating in the plan).  
Penalties for Failing Non-Discrimination Test:
· Self-Insured Plans:  Amounts considered to be “excess reimbursements” to HCIs will be taxable.  
· Fully Insured Plans:
· Penalties for failing to comply with the Public Health Services Act (PHSA), as amended by the Patient Protection and Affordable Care Act (PPACA) apply, including excise taxes of $100 per day for each individual affected by the failure (imposed on the plan sponsor).  The excise tax is generally a minimum of $2,500 or $15,000 for violations that are more than de minimis.   The excise tax must be self-reported and paid using IRS Form 8928.  

· Health and Human Services (HHS) penalties of $100 per day per failure may be assessed against employer sponsoring a nonfederal government plan.  
· Civil Remedies: Private-sector employers may face enforcement action by the Department of Labor and participant lawsuits.
· It does not appear that failure will result in adverse tax consequences to HCIs (further guidance needed).  
Lactation Accommodation

The Affordable Care Act included an amendment to the Fair Labor Standards Act (FLSA) that requires employers to provide rest breaks to working mothers who wish to express breast milk and to provide an appropriate space, other than a bathroom, in which to express breast milk.  The amendment went into effect immediately upon the signing of the Act on March 23, 2010.

All employers are required to comply with the amendment, regardless of size.  
Employers with fewer than 50 employees are exempt “if such requirements would impose an undue hardship by causing the employer significant difficulty or expense when considered in relation to the size, financial resources, nature, or structure of the employer’s business.”  The standard for an undue hardship is a high standard that should be carefully considered before an employer determines they are exempt from the requirement.

The space provided must be a place other than a bathroom that is shielded from view and free from intrusion.  The U.S. Department of Health and Human Services, health Resources and Services Administration, Maternal and Child Health Bureau provides the following recommendations for spaces that could be utilized by employers for lactation accommodation:

· A little used office or other room;

· A clean, infrequently used closet or small storage space;

· A section or corner of a room that is sectioned off with either permanent walls or portable partitions;

· A walled off corner of a lounge adjacent to the women’s restroom; or

· Adapt a small unused space that is not utilized for other needs.

Employers should consider providing locks for doors or “private” signs to further ensure privacy for the employee.

An employee may take the rest breaks to express breast milk for a “reasonable” amount of time for up to a year after the child’s birth.  A reasonable amount of time is not defined and could vary among different employees.  Employers will need to consider each situation separately when determining whether the time is reasonable.

Many states have also passed similar laws that may be more or less stringent than this federal amendment to the FLSA.  Employers must comply with whichever requirement provides the most benefit to the employee.  For example, California does not limit lactation accommodation to 1 year.  California employers and out of state employers with employees in California must provide accommodation for as long as the employee is nursing her baby. 

The FLSA does not require that break time be paid; however, state wage payment laws may require that the time be paid.  Breaks for nursing should be treated as any other rest or meal break would be treated.
The following sample language may be used when developing a lactation accommodation policy.

Lactation Accommodation Sample Policy

[COMPANY NAME] supports breastfeeding mothers by accommodating mothers who wish to express breast milk during the workday when separated from her newborn child. 

For up to one year following the birth of the child,  any full time employee who is breastfeeding her own child or an adopted child will be provided reasonable break periods to express breast milk for her newborn. The employee and her immediate supervisor will agree on the times for these breaks. Employees may also utilize any paid break or meal time each day for purposes of expressing milk. 

Human Resources will work with each nursing mother to determine a private area in which they may express milk. 
Retaliation, harassment and discrimination in any way against an employee who chooses to express breast milk in the workplace are strictly prohibited.

The Company may require medical certification to support the stated intent of this policy.  Employees wishing to express milk in the workplace are encouraged to provide [INSERT COMPANY REPRESENTATIVE TITLE] or their supervisor as much notice as possible to allow the opportunity to establish a location and schedule.
Preventive Services

The Patient Protections and Affordable Care Act (PPACA) requires group health plans and insurers to provide preventive health services without cost-sharing. On July 19th, 2010, the Department of Health and Human Services (HHS) published regulations outlining the covered preventive services and cost-sharing requirements.  The preventive services requirements apply to non-grandfathered plans beginning at the first renewal after September 23, 2010.  

The regulations require that non-grandfathered plans, regardless of whether the plan is self-insured or fully insured, cover preventive services that have strong scientific evidence of their health benefits without any co-payment, co-insurance or deductible when the services are provided by an in-network provider.  Plans are not required to provide coverage for the recommended preventive services when the provider is out-of-network.  Group health plans and insurers must also comply with any state mandate that provides greater protections to the insured.

Plans that cover preventive services beyond what the new law requires may apply cost-sharing requirements for the additional services. 

New recommended services that are included under the law must be covered by a plan beginning with the first plan year that starts one year after the recommendation or guideline under the Public Health Services Act are issued.  Since PPACA preventive services requirements take effect for plan years beginning after September 23, 2010, any recommendations and guidelines issued before September 23, 2009 must be provided for that plan year.  
Covered Preventive Services:  The full list of preventive services recommendations and guidelines that all non-grandfathered plans must include can be found in the healthcare.gov web portal at http://www.healthcare.gov/center/regulations/prevention.html.  This site will be updated as new recommendations and guidelines are released.  
Cost-Sharing:  When the recommended preventive service is provided during an office visit: 
· If a recommended preventive service is billed separately (or is tracked separately as individual encounter data) from an office visit, then a plan or issuer may apply cost-sharing requirements with respect to the office visit. 

· If a recommended preventive service is not billed separately (or is not tracked separately as individual encounter data) from an office visit and the primary purpose of the office visit is the delivery of such a preventive item or service, then a plan or issuer may not apply cost-sharing requirements with respect to the office visit. 

· Finally, if a recommended preventive service is not billed separately (or is not tracked separately as individual encounter data) from an office visit and the primary purpose of the office visit is not the delivery of such a preventive item or service, then a plan or issuer may apply cost-sharing requirements with respect to the office visit. 

Lifetime and Annual Limits

The Affordable Care Act prohibits group or individual health insurance plans from imposing lifetime or annual limits on the dollar value of health benefits.
These prohibitions against limits do not apply to health FSA, MSAs, or HSAs.  HRAs that are integrated with other coverage as part of a group health plan are permissible since the group health plan satisfies the requirement on its own.  

The regulations allow restricted annual limits with respect to essential health benefits (regulations defining essential health benefits are expected) for group health plans beginning before January 1, 2014.  Plans beginning after January 1, 2014, will no longer be able to impose annual limits on essential health benefits regardless of the grandfathered status of the plan.  The annual limits on essential health benefits must be at least:
· $750,000 for plan years beginning on or after September 23, 2010 but before September 23, 2011;

· $1.25 million for plan years beginning on or after September 23, 2011 but before September 23, 2012; and

· $2 million for plan years beginning on or after September 23, 2012 but before January 1, 2014.
These minimum limits must be applied on an individual by individual basis and not applied per family.  
Notice Requirements

1. GRANDFATHERED HEALTH PLAN STATUS

WHO:  Grandfathered health plans

WHAT: Grandfathered plans must disclose to participants that the plan is grandfathered and is not subject to some requirements of the Affordable Care Act.  The disclosure must include contact information for enrollees to have their questions and complaints addressed.  The model disclosure notice below may be used to satisfy this requirement.

WHEN:  Effective beginning at first renewal after 9/23/10.Every time the plan distributes materials that describe the benefits provided under the plan.  Plan materials include plan documents, summary plan descriptions, open enrollment materials, and new hire paperwork.  

HOW:  The disclosure may be provided separately or incorporated into the actual document and must be included until the plan loses grandfathered health plan status.  

MODEL LANGUAGE:
Grandfathered Health Plan Status Disclosure Notice

This group health plan believes this plan is a “grandfathered health plan” under the Patient Protection and Affordable Care Act (the Affordable Care Act).  As permitted by the Affordable Care Act, a grandfathered health plan can preserve certain basic health coverage that was already in effect when that law was enacted.  Being a grandfathered health plan means that your [plan or policy] may not include certain consumer protections of the Affordable Care Act that applies to other plans, for example, the requirement for the provision of preventive health services without any cost sharing.  However, grandfathered health plans must comply with certain other consumer protections in the Affordable Care Act, for example, the elimination of lifetime limits on benefits.

Questions regarding which protections apply and which protections do not apply to a grandfathered health plan and what might cause a plan to change from grandfathered health plan status can be directed to the plan administrator at [insert contact information].  You may also contact the Employee Benefits Security Administration, U.S. Department of Labor at 1-866-444-3272 or www.dol.gov/ebsa/healthreform.  This website has a table summarizing which protections do and do not apply to grandfathered health plans. 
2. DEPENDENT COVERAGE TO AGE 26

WHO: Any plan providing dependent coverage

WHAT: The interim final regulations extending dependent coverage to age 26 provide transitional relief for a child whose coverage ended, or who was denied coverage (or was not eligible for coverage) under a group health plan or health insurance coverage because, under the terms of the plan or coverage, the availability of dependent coverage of children ended before the attainment of age 26.  The following model language can be used to satisfy the notice requirement.
WHEN: Effective beginning at first renewal after 9/23/10.  The regulations require a plan or issuer to give such a child an opportunity to enroll that continues for at least 30 days (including written notice of the opportunity to enroll), regardless of whether the plan or coverage offers an open enrollment period and regardless of when any open enrollment period might otherwise occur.   This enrollment opportunity (including the written notice) must be provided not later than the first day of the first plan year beginning on or after September 23, 2010.  Enrollment must be effective as of the first day of the first plan year beginning on or after September 23, 2010.
HOW:   The notice may be included with other enrollment materials that a plan distributes, including open enrollment and new hire paperwork, provided the statement is prominent.  The following model language can be used to satisfy the notice requirement.

MODEL LANGUAGE:
Notice of Opportunity to Enroll in Connection with Extension of Dependent Coverage to Age 26
Individuals whose coverage ended, or who were denied coverage (or were not eligible for coverage), because the availability of dependent coverage of children ended before attainment of age 26 are eligible to enroll in [Insert name of group health plan or health insurance coverage].  Individuals may request enrollment for such children for 30 days from the date of notice.  Enrollment will be effective retroactively to [insert date that is the first day of the first plan year beginning on or after September 23, 2010.]  For more information contact the [insert plan administrator] at [insert contact information].  
3. LIFETIME AND ANNUAL LIMITS

WHO: All plans

WHAT: Notice that the lifetime limit no longer applies must be provided to individuals who are otherwise eligible for coverage under the plan but previously reached a lifetime limit under that plan. Any individual eligible for this enrollment period must be treated as a special enrollee and allowed the opportunity to enroll in any benefits available to similarly situated active employees.

WHEN: Before the first renewal date of the plan that occurs on or after September 23, 2010.  If that individual is no longer enrolled in the plan, a special enrollment opportunity must also be provided by the first day of the plan year after September 23, 2010.

HOW:  The notice may be included with other enrollment materials that a plan distributes, including open enrollment and new hire paperwork, provided the statement is prominent.  The following model language can be used to satisfy the notice requirement.

MODEL LANGUAGE:
Notice: Lifetime Limit No Longer Applies and Enrollment Opportunity
The lifetime limit on the dollar value of benefits under [INSERT COMPANY NAME] Group Health Plan no longer applies.  Individuals whose coverage ended by reason of reaching a lifetime limit under the plan are eligible to enroll in the plan.  Individuals have 30 days from the date of this notice to request enrollment.  For more information contact the [INSERT PLAN ADMINISTRATOR] at [INSERT CONTACT INFORMATION].  
4. PATIENT PROTECTION DISCLOSURE 

WHO: All plans must provide the paragraphs as applicable based on whether coverage is provided for OB/GYN services or if the plan allows or requires the designation of primary care physicians.

WHAT: Notice must be provided to participants notifying them of the right to designate any health care provider in the network as their primary care provider, including pediatricians.  Notice must also be provided for plans that provide OB/GYN care that prior authorizations for OB/GYN care are no longer required.

WHEN: No later than the first day of the first plan year that occurs on or after September 23, 2010.

HOW: The notice may be included with other enrollment materials that a plan distributes, including open enrollment and new hire paperwork, provided the statement is prominent.  The following model language can be used to satisfy the notice requirement.
MODEL LANGUAGE:
Notice: Patient Protection Disclosure
[IF THE PLAN DOES NOT REQUIRE OR ALLOW FOR THE DESIGNATION OF PRIMARY CARE PROVIDERS BY PARTICIPANTS, DO NOT INCLUDE THIS NOTICE]
[INSERT COMPANY NAME] Group Health Plan generally [CHOOSE ONE: requires/allows] the designation of a primary care provider.  You have the right to designate any primary care provider who participates in our network and who is available to accept you or your family members.  [IF THE PLAN DESIGNATES A PRIMARY CARE PROVIDER AUTOMATICALLY, INSERT: Until you make this designation, [INSERT COMPANY NAME] designates one for you.]  For information on how to select a primary care provider, and for a list of the participating primary care providers, contact the [INSERT PLAN ADMINISTRATOR] at [INSERT CONTACT INFORMATION].  
For plans that require or allow for the designation of a primary care provider for a child, add:  For children, you may designate a pediatrician as the primary care provider.  
For plans that provide coverage for OG/GYN care, add:  You do not need prior authorization from [INSERT COMPANY NAME] Group Health Plan or from any other person (including a primary care provider) in order to obtain access to obstetrical or gynecological care from a health care professional in our network who specializes in obstetrics or gynecology.  The health care professional, however, may be required to comply with certain procedures, including obtaining prior authorization for certain services, following a pre-approved treatment plan, or procedures for making referrals.  For a list of participating health care professionals who specialize in obstetrics or gynecology, contact the [INSERT PLAN ADMINISTRATOR] at [INSERT CONTACT INFORMATION].
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